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Navigating a Property Settlement 

 

Family & De Facto 

Law Team 

 

The Family Law Act 1975 (“the Act“) and 

case law sets out the basis for determining 

how the division of assets between 

spouses occurs. Understanding the 

considerations of how a just and equitable 

property settlement is determined, what 

circumstances provide for maintenance of 

a party, and what time limitations exist are 

of critical importance. 

Parties can agree upon the division of 

their property or, in the event they are 

unable to agree, the Family Court or 

Federal Circuit Court can determine the 

division of assets. 

How to Prepare for a Property Settlement 

Generally speaking, the first step to 

effectively preparing a property settlement 

is to locate and exchange disclosure 

documents. A “disclosure document” is 

any document which evidences a party’s 

financial circumstance and can include 

things such as bank statements, tax 

returns, rates notices, registration 

certificates, divided statements, 

superannuation statements, company 

documents and so on. The purpose of 

disclosure is to ensure that both parties 

are aware of the financial circumstances of 

the other party before entering into an 

agreement about the division of the 

assets. 

In some circumstances it is not possible to 

obtain and exchange disclosure 

documents before beginning your 

negotiations. These occasions are rare and 

are generally limited to circumstances 

where there is an urgent need for 

maintenance. You should speak with a 

solicitor at the earliest possible stage to 

ascertain whether your circumstances fit 

the legal criteria for an urgent 

maintenance claim. 

Effectively Negotiating a Property 

Settlement 

From a client’s point of view, obtaining a 

basic understanding of the legal concepts 

which will impact upon the outcome of 

their property settlement is important. 

Preliminary advice is often key to ensuring 

that you are well prepared for each ‘stage’ 

of a property settlement. It is also essential 

that you are able to effectively 

communicate with your solicitor as they 

can be your greatest tool to achieving the 

best outcome possible for you. 

From a legal point of view, current 

Australian family law requires 

consideration to be given to the following 

factors: 

 Whether it is just and equitable for 

the court to make orders in that 

particular matter; if it is not, the 

matter does not proceed further. 

However if it is, consideration is 

then given to the following 

matters. 

 What are the assets, liabilities and 

financial resources of the parties. In 

some cases, especially those where 

there has been a significant delay 



between separation and a property 

settlement being achieved, 

consideration will also need to be 

given to assets, liabilities and 

financial resources which no longer 

exist but which did exist at some 

stage prior to the negotiations or 

court proceedings. 

 What were the parties respective 

contributions to the relationship. 

This includes a consideration of 

both financial and non-financial 

contributions such as income, gifts, 

inheritances, compensation 

payouts, who cared for the 

child/ren, who attended to the 

household tasks such as cooking, 

cleaning and maintenance of any 

real properties. 

 What the parties future needs are. 

This includes comparing things 

such as the parties’ ages, their 

earning capacities, health, and the 

arrangements for any minor 

children. 

It is worthwhile to note that binding 

financial agreements can assist with these 

potential issues if they are prepared 

before the relationship commences or 

during the relationship, irrespective of 

whether the relationship is that of a 

marriage or de facto nature. Binding 

financial agreements are commonly 

referred to as ‘pre-nuptial agreements’, 

albeit that term does not actually exist 

within the Act. 

Do We Have “Alimony” in Australia? 

It is a common misconception based on 

American movies and television shows 

that we have “alimony” in Australia. In 

Australia, however we do not have 

alimony, instead we have ‘spousal 

maintenance’. Spousal maintenance can 

occur in either married or de facto 

relationships and is a financial payment 

made by one party to the other party after 

separation in either periodic or lump sum 

payments. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Spousal maintenance claims are less 

common today than they were when the 

Act commenced. This is because the 

majority of people will (sensibly) 

implement an arrangement after 

separation which enables them to meet 

their joint expenses pending the final 

resolution of their property matters, 

notwithstanding that they now have two 

households which they have to meet the 

From a client’s point 

of view, obtaining a 

basic understanding 

of the legal concepts 

which will impact 

upon the outcome of 

their property 

settlement is 

important. 

Preliminary advice is 

often key to ensuring 

that you are well 

prepared for each 

‘stage’ of a property 

settlement. 



costs of. Where parties are not able to 

reach agreement on these issues, the Act 

sets out the basis on which a maintenance 

claim can be made. 

This essentially involves a consideration of 

the needs of the party claiming 

maintenance by examining what expenses 

they are seeking and comparing that with 

what capacity the other party has to meet 

those costs by examining that party’s own 

expenses. Early independent legal advice is 

essential to determining whether such a 

claim should be pursued or not. 

What about Shorter Marriages and De 

Facto Relationships? 

In circumstances where the relationship is 

short, it is common that a closer 

examination of the direct financial 

contributions of the parties will occur, 

particularly when there are no children of 

the relationship. As the law currently 

stands, even if one partner may have 

made all the contributions in a short 

marriage there is no fixed adjustment for 

the contributions, and the outcome will 

still depend on the circumstances of the 

marriage/de facto relationship. 

What Time Limitations Exist For a Property 

Settlement to Take Place? 

In married relationships, the parties have 

12 months from the date of their divorce 

to commence proceedings. In de facto 

relationships the parties have two years 

from the date of separation to finalise 

their property and maintenance matters. 

Though this sounds good for some 

parties, where they might choose to wait 

and hope any potential risk of a claim 

goes away, this is not always the case. 

Additionally, even if a number of years 

have lapsed following a divorce or de 

facto time limitation expiring, a former 

spouse/de facto who is suffering financial 

hardship can apply for leave of the court 

to lodge a claim out of time. 

It is not unheard of for a former partner to 

lodge a property application many years 

after the fact. This can result in significant 

distress for the party who has to respond 

to such an application, particularly when 

the recipient of the claim has started a 

new life with a new partner. To address 

this risk, it is advisable for a property 

settlement to be formalised to prevent 

future applications down the track. 

Conclusion 

We strongly advise that all clients 

experiencing a separation obtain legal 

advice as soon as possible. By doing so 

they can be advised of the most cost 

effective steps to formalise any agreement 

reached or to litigate the matter if the 

circumstances require. This then enables 

parties to move on with their lives, with 

the greatest certainty that the law allows. 

Additionally, it is strongly recommended 

that individuals obtain legal advice early 

on in their relationships to ensure that 

property settlement disputes do not 

become a larger issue later on should 

separation, however unlikely, occur. 

 



Goodbye PAMDA – Property Occupations 

Act Passes 

 

Duncan Murdoch 

Director 

Business & Property 
 

Background 

The Property Occupations Act 2014 (POA) 

was passed by the Queensland Parliament 

in May 2014 and is expected to come into 

effect over the next few months. It 

replaces the unpopular Property Agents 

and Motor Dealers Act (PAMDA). 

POA will remove some of the over-

restrictive requirements of PAMDA to 

create more certainty with Queensland 

property transactions. To many people 

PAMDA was seen as giving too many 

grounds for buyers to terminate their 

contracts. 

Significant changes outlined below. 

Removal of Form 30c Warning Statement 

– A residential contract will no longer 

require the PAMDA Form 30c Warning 

Statement previously inserted at the front 

of the contract. 

New Warning Statement – Instead of the 

Form 30c Warning Statement the 

following statement (or words to like 

effect) must appear on the same page as 

and immediately above the buyer’s 

execution clause to indicate an intention 

to be bound by the contract – 

“The contract may be subject to a 5 

business day statutory cooling-off 

period. A termination penalty of 

0.25% of the purchase price applies 

if the buyer terminates the contract 

during the statutory cooling off 

period. It is recommended the 

buyer obtain an independent 

property valuation and 

independent legal advice about 

the contract and his or her cooling-

off rights, before signing.” 

Warning Statements – A buyer will no 

longer have the right to terminate for 

failure to receive the new warning 

statement. Instead the seller or agent 

(depending on who provided the contract 

to the buyer) will have committed an 

offence (maximum penalty 200 points). 

Cooling Off Period – A buyer can waive or 

shorten the cooling-off period by 

providing written notice to the seller 

thereby removing the requirement for a 

lawyer’s certificate (PAMDA Form 32a). 

S. 149 Notice Abolished – The requirement 

of giving notice to a buyer relating to the 

use of vacant land that is not lawfully able 

to be used for residential purposes has 

been removed (previously a buyer could 

terminate a contract for failure to 

disclose). 

Buyer’s Attention to Warning Statement – 

The requirement to draw a buyer’s 

attention to the relevant contract and 

warning statement for counter offers has 

been removed. 

Deposit in Trust – Developers are required 

to ensure that the deposit (including other 



amounts payable before settlement), is 

paid into a trust account held by the 

public trustee, a law practice or property 

agent (maximum penalty 200 points). 

Term of Appointment – The maximum 

term for sole or exclusive agency 

appointment has been extended to 90 

days (instead of the current 60 days). 

Open listings may be terminated at any 

time by either party with 30 days written 

notice. 

Licence Categories – The number of 

licence categories has been reduced to 

three – real estate agents, auctioneers and 

residential letting agents. An agent will be 

exempt from compliance with the Act for 

large scale developments which involve 

any non-residential and non-rural 

property. There is no mention of 

developers having to be separately 

licensed. 

Auctions – Registered bidders can 

negotiate and sign a contract on the 

auction property without a cooling-off 

period or a requirement for a warning 

statement, so long as it is within two 

business days (before 5:00pm) after the 

auction. The property must have been 

formally passed in at the auction. 

Auction Price Guide – Agents and 

auctioneers will be prohibited from 

disclosing a price guide for any residential 

property to be sold at auction, including 

not disclosing the reserve price (they can 

disclose that there is a reserve price) 

(maximum penalty 540 penalty units). 

Transitional Period 

The new Act has not yet come into force. 

In addition, the new forms and contracts 

incorporating the legislative changes have 

yet to be issued. 

All individuals and businesses should still 

comply with PAMDA, (including using 

PAMDA forms) until the new laws are in 

effect. 

Also, all contracts entered into before the 

new Act comes into effect will continue to 

be governed by PAMDA. 

Conclusion 

We advise that if you are a real estate 

agent, property developer, management 

rights operator or have any involvement in 

the sale or purchase of properties you 

should obtain formal advice relating to 

any of the issues highlighted in this article. 

This article is a general summary of the 

changes to be brought in by POA. It does 

not take into account an individual’s 

particular circumstances nor does it 

mention every component in the 

legislation and so it is important to obtain 

clear advice on how you might be affected 

by any of these changes. 

 

 

 

 

 

 

 

 



Protecting Rights – You Have Them for a 

Reason

 

Criminal Law Team 

 

Background 

The world was graced with pictures and 

film footage of one of Australia’s richest 

men and a multimillionaire media mogul 

trading blows in a two-sided brawl. It was 

in public, in the middle of the day and can 

be classified as ‘affray’, a crime against 

public order, disturbing the peace and 

most importantly with the possibility of 

causing a bystander to be afraid. 

Many potential crimes, including affray (as 

described above) can result in an innocent 

individual or someone who has acted 

contrary to their usual behaviour receiving 

a criminal record or worse yet being 

sentenced to jail. It is critical that you 

know your rights when in such a situation; 

otherwise your interactions with the police 

could make your predicament much 

worse. 

This article outlines what people’s rights 

are and what they should do if they are 

questioned, arrested and/or charged with 

an offence. 

What Are My Rights? 

If a police officer arrests, detains or 

questions you, you have the right to call a 

lawyer. 

What this means is that you have the right 

to speak with a lawyer without delay.  

Generally you will be provided with a 

telephone and phone book with lawyer’s 

numbers to be able to talk to one.  

It is important to talk to a lawyer as soon 

as possible. In most instances you do not 

have to answer police questions and it is 

advisable that speak to a lawyer before 

speaking with police.  

The exception to this is that a police 

officer has the right to request your name 

and address if it is unknown to them. You 

must provide the answer to these 

questions if asked. It is best to speak to a 

lawyer to determine what questions you 

must answer and how you should react to 

any enquiries made of you by police. 

Police Powers and My Obligations 

Searches 

The police do not have powers to search 

an individual prior to an arrest. This is 

unless they reasonably suspect that they 

have committed an offence or are likely to 

destroy evidence. Of course, there must be 

a ‘reasonable suspicion’ based on some 

factual basis for the suspicion, rather than 

a mere possibility. Again, it is strongly 

suggested that you seek legal advice if 

you are confronted by police or the 

subject of a search warrant. 

Arrest 

If you are arrested the police must state 

the reason for the arrest, unless it is 

obvious to the individual and/or unless the 

individual makes it impossible for the 



police to inform them. In Queensland, 

police don’t have to caution you when you 

are being arrested about your right to 

silence unless they want to question you 

as a suspect in a serious offence. If you are 

unsure as to why you are being arrested 

ask and write down the details as soon as 

possible. You should remain calm and 

comply with the police request if you are 

placed under arrest. It is an offence to 

assault or obstruct police officers (or 

police dogs or police horses) when they 

are carrying out their duties. Again, as 

soon as practicable you should ask to 

speak to a lawyer so that the lawyer can 

advise you of your rights and provide you 

with an overview of the process that will 

take place after your arrest. 

Why Contact a Lawyer? 

By contacting a lawyer you can receive 

advise about your rights in regards to the 

following: 

 complying with a request by police 

to give a DNA sample; 

 giving finger prints and other 

identifying particulars; 

 complying with a search warrant; 

and 

 complying with requests by police 

to participate in a formal record of 

interview. 

A lawyer can also provide you with an 

overview of the process associated with 

being charged and appearing in court. 

They will also be able provide you with 

advice as to your prospects of defending 

the charges and the likely 

outcomes/penalties if you plead guilty. 

Without competent legal advice and 

representation you may jeopardise your 

case and make your situation much worse. 

Always seek legal advice to ensure that 

you are acting in a manner that is in your 

best interest and in accordance with your 

rights. 

Conclusion 

It is imperative that if you or your loved 

one are suspected or involved in a police 

investigation that you obtain legal advice 

as soon as possible. The use of a good 

criminal lawyer does not reflect guilt. 

Rather, a competent solicitor can ease 

your concerns and nerves by assisting you 

with understanding your rights, 

obligations, as well as the processes and 

procedures. It can often ensure that any 

unnecessary heartache is eliminated. 

Speaking to a lawyer after the fact quite 

often can mean that an outcome will not 

be as good as what might have been if a 

client had spoken to the lawyer in the first 

place. In closing, do not give away rights 

that are available to you or your loved 

one. 

We have these rights for a reason! 

Speak to a lawyer and ensure that you 

liberties are protected. 

 

 

 

 



Q&A – Wills & Estates

 

Q. What’s the Difference between a 

Good Will and a Bad Will? 

A. A good will obviously needs to give 

effect to a person’s intentions. It requires a 

detailed consideration of the testator’s 

family relationships, property and 

associated entities such as trusts, 

companies or business partnerships. 

Additionally, it should give clear 

instructions regarding distributions to 

beneficiaries whilst minimising the 

possibility of litigation regarding the will 

or the deceased estate. The bad will 

doesn’t appropriately deal with those 

issues and so results in uncertainty or 

litigation that is oftentimes avoidable. 

Q. Why Shouldn’t I Purchase a Will Kit 

from the Post Office and Create One 

Myself? 

A. There are two aspects to this. Firstly, 

without professional advice, all too often 

the will is unclear in the gifts to be made 

or does not deal with all assets of the 

deceased. Secondly, most self-made wills 

do not consider and comprehend the 

possibility of claims for further provision. 

Each of these issues may result in your 

estate being held up in litigation for years, 

with significant (and generally avoidable) 

legal costs reducing your estate and the 

gifts to your beneficiaries. 

Q. What are some of the Grounds that 

you encounter for People trying to 

Contest a Will? 

A. The most common issue on which 

clients seek advice is their prospects of 

claiming a greater share of the estate 

when inadequate provision has been 

made for them in the will of a parent.  

Oftentimes this is when a child has been 

completely left out of a parent’s will, but 

sometimes it extends to seeking more 

than an equal share to compensate for the 

different circumstances of each 

beneficiary. 

Another common aspect of estate 

litigation is challenging the validity of a 

will on the basis that the testator lacks 

mental capacity, which may result in the 

entire will being invalid. 

Q. Once a Person has a Will, their Estate 

Planning is Complete, Right? 

A. Unfortunately, no. There are so many 

different aspects to planning for what 

happens after you pass away. Your will 

deals with payment of your debts when 

you pass away, and (more importantly) 

directs how your assets are to be 

distributed. 

But there is much more to consider than 

just these elements. Comprehensive estate 

planning should include, for example: a 

full consideration of all of your assets, 

liabilities and financial resources; 

examining and possibly directing the 

payment and use of proceeds of your 

superannuation fund and any life 
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insurance policies; and considering 

whether joint property will form part of 

your estate and whether your interest in 

joint property can be given to another 

person under your will. 

Another thing to consider, especially as 

you get older, is ensuring that you are 

prepared for the unfortunate situation 

where you may not be able to look after 

yourself or your finances. By preparing an 

enduring power of attorney, you can 

ensure that if you are no longer able to 

look after your finances, your affairs will be 

taken care of by an attorney (generally a 

trusted relative or friend) who can manage 

your finances on your behalf and for your 

benefit. 

Q. What is the Role of an Executor of a 

Will? If I’ve been appointed as an 

Executor, What Should I Do? 

A. The simplest explanation of a will, is 

that it is an instruction sheet for what to 

do when you pass away, and the executor 

is the person you appoint to carry out 

your instructions. It is not possible to list 

all of the duties and obligations of an 

executor in a brief manner, but the 

following are some of the more important 

ones. If you are appointed as executor, it is 

your most importantly duty to administer 

the last will according to law. This means 

that you cannot pick and choose what 

gifts to give effect to, nor can you choose 

which will you want to follow. You must 

follow the instructions contained in the 

last valid will. Some of the executor’s 

duties are to: 

1. Make appropriate funeral 

arrangements (including disposal 

of the remains, in accordance with 

the wishes expressed by the 

deceased). 

2. Pay all debts owed by the 

deceased person (with payment of 

the funeral and burial/cremation 

expenses taking first priority). 

3. Gather and obtain possession or 

ownership of all assets of the 

deceased (known as ‘getting in’ the 

estate property).  

4. After payment of all debts of the 

deceased, distribute the remaining 

assets of the deceased as specified 

in the will. 

Given the importance of administering a 

will according to law, if you have any 

questions, then you really should ensure 

you get appropriate legal advice so that 

you are not ultimately liable for any errors 

or omissions in the estate administration. 

Q. In such a crucial Area of Law, Where 

You are Helping Clients who are often 

grieving and distressed, how do you 

create a Positive Client Experience? 

A. At Quinn & Scattini we focus on the 

client’s needs. It is imperative to complete 

tasks expertly and in a timely manner.  

These are traits that Director and Team 

Leader, Russell Leneham, expects of his 

team. 
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