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The Legal Implications for De Facto and 

Same-Sex Couples  

 

Family & De Facto 

Law Team 

 

Under the Family Law Act 1975 (”the Act”), 

same-sex couples and heterosexual de 

facto couples are granted the same rights 

as married couples with respect to their 

property rights.  

De facto couples must meet the definition 

of a ‘de facto’ couple by proving one of 

the following:  

 that they have been in a 

relationship on a domestic basis 

for a period of at least two years; 

or  

 that they have a child together; or 

 that 1 person has made significant 

contributions to the property or 

finances of the other person.  

In addition to the above, the de facto 

couple must have lived within the same 

participating jurisdiction for at least one-

third of their relationship and/or their 

relationship must have been registered 

under State law. If the above is able to be 

proved, both same-sex couples and de 

facto couples are able to make an 

application to the Family Court of Australia 

or Federal Circuit Court should they wish 

to seek a property settlement.  

Married couples have this same right but 

are not subjected to having to ‘prove’ their 

relationship to the standard as mentioned 

above. The court will take into account the 

particulars of that relationship and make 

adjustments in favour of a party where the 

circumstances warrant it. The court will 

look to the parties’ contributions, future 

needs, age, care of children and any 

income-earning differentials.  

Both de facto couples and married couples 

are at liberty to resolve their property 

dispute by way of a binding financial 

agreement or a consent order.  There is no 

discrimination under the Act between the 

manner in which same-sex couples, 

heterosexual de facto couples and married 

couples can resolve their property matters.  

Recent World Events  

Same-sex marriage has been a recent 

debate which has caused quite a stir 

amongst the Australian community 

especially in response to what is 

happening elsewhere in the world.  

There has been a significant push from 

communities across the world to allow 

same-sex couples to marry; however, 

same-sex couples have not yet been 

afforded the right to marry in Australia, 

with the exception of a five day period in 

the ACT in which legislation was passed 

that allowed same-sex couples to legally 

marry, until the legislation was overruled 

and struck down by the High Court of 

Australia (High Court) and the resultant 

marriages were annulled.  

The reason for the push seems to be 

centred on one’s innate right to basic 

freedom, liberty and justice.  



The question begs to be asked, if 

heterosexual couples are able to marry, 

why are same-sex couples not afforded 

the same right?  

On 22 May 2015 following the referendum 

in Ireland, same-sex marriage became 

legalised and as such, Ireland amended 

their Constitution. Similarly in Kentucky, 

same-sex marriage was legalised on 

26 June 2015 as a result of 

Obergefell v Hodges[1].  

The Stance in Queensland  

In Queensland, the only avenue that same-

sex couples have to register their 

relationship is by virtue of a ‘registered 

relationship’ under the Relationships Act 

2011 (Qld). The Australian Labor Party has 

stipulated that they intend to restore civil 

partnerships under the Civil Partnerships 

Act 2011 (Qld) which was renamed and 

amended under the Newman Government. 

However marriage equality activists 

contend that this is no substitute for 

marriage for same-sex couples.  

The Australian Constitution  

Section 109 of the Australian Constitution 

provides that ‘when a law of a State is 

inconsistent with the law of the 

Commonwealth, the latter shall prevail, 

and the former shall, to the extent of the 

inconsistency, be invalid’. This became 

relevant in the recent High Court decision 

of Commonwealth v Australian Capital 

Territory[2].  

Within five days the legislation passed by 

the ACT was struck down by the High 

Court in a unanimous decision.  

Same-sex couples were legally able to 

marry within this five day timeframe in 

accordance with the Marriage Equality 

(Same Sex) Act 2013 (ACT). Consequently, 

those couples who did marry during this 

five day period had their marriages 

annulled. The High Court struck this 

legislation down on the grounds that it 

was inconsistent with the Marriage Act 

1961 (Cth) (Marriage Act) by virtue of 

section 109 of the Australian Constitution.  

Despite the argument put forward by the 

ACT and the Australian Marriage Equality, 

that the Commonwealth only had the 

power conferred by section 51(xxi) of the 

Australian Constitution to legislate with 

respect to heterosexual couples, as 

defined within the provisions of the 

Marriage Act; namely, ‘a man and a 

woman’. The High Court held that the 

scope of the definition of ‘marriage’ was to 

be the end all definition of marriage and 

for its purposes, did not include same-sex 

marriage.  

As directed by the High Court, it is 

necessary to look at the definition of 

‘marriage’ as defined by section 5(1) of the 

Marriage Act to determine the nature and 

purpose of the definition and construe the 

definition to determine the level of 

inconsistency between state and federal 

law.  

The Marriage Act   

At the time the Marriage Act came into 

force there was no clear definition of 

‘marriage’ except section 46(1) which 

stated the words a marriage celebrant was 

to say during a ceremony. It was not until 

the Marriage Amendment Act 2004 (Cth) 

was given assent that a definition of 



marriage was included within the Marriage 

Act.  

In addition to this definition, section 88EA 

was also included which states, ‘a union 

solemnised in a foreign country between 

(a) a man and another man, or (b) a 

woman and another woman, must not be 

recognised as a marriage in Australia’. In 

effect, the Commonwealth was not willing 

to allow any degree of same sex marriage 

to be valid within Australia, including 

couples who had married overseas.  

Interestingly, the case of Attorney General 

(Cth) v Kevin, the Family Court of Australia 

held that a male transsexual and his 

female spouse had a valid marriage[3]. 

This was the first step for the courts to 

recognise marriage outside of its 

‘monogamistic Christian tradition’.  

Does this then mean that for the purposes 

of a same-sex couples to marry, that only 

same-sex couples that have undergone 

sexual reassignment procedures are able 

to marry? This question of one’s sex 

identity has come under the spotlight in 

recent times. The ACT amended its Births 

Deaths and Marriages Registration Act 

1997 (ACT) in early 2014 to recognise a 

person’s sex identity other than as male or 

female.  

The High Court has since held in NSW 

Register of Births, Deaths and Marriages v 

Norrie[4] that a person has the option to 

register a person’s gender as ‘non-

specific’. Under the Queensland 

equivalent, the gender of a person for the 

purpose of registration, states that a 

person’s gender change is valid ‘for all 

legal purposes’[5].  

Frankly, it seems valid that a person, who 

undergoes gender reassignment that was 

previously in a same sex relationship, may 

be entitled to marry under Australian law 

whereas a couple that remains of the same 

sex is not entitled to marry.  

What then is the status of a ‘non-specific’ 

gender person in relation to the Marriage 

Act? The answer to this question appears 

to be that a non-specific gendered person 

cannot marry.  

Prior Attempts to Legalise Same-Sex 

Marriage  

There have been numerous bills 

introduced into Parliament and all but two 

have been voted down. The Recognition 

of Foreign Marriages Bill 2014, introduced 

by Senator Hanson-Young, seeks to repeal 

the Marriage Act so as to legally recognise 

same-sex marriages in Australia that have 

been performed overseas. 

Additionally, the Freedom to Marry Bill 

2014 was introduced by Senator 

Leyonhjelm and seeks to repeal the 

definition of marriage within the 

provisions of the Marriage Act so as to 

include same-sex couples and 

consequently, allow them to legally marry.  

What is the future of marriage policy in 

Australia?  

It is evident that Australia’s call for 

marriage equality is growing each year 

and no doubt, the High Court and/or the 

Australian people will be called upon to 

decide whether same-sex marriage will be 

legally recognised in the near future.  

[1] Obergefell v Hodges 576 US 2015  

[2]  Commonwealth v Australian Capital 

Territory (2013) 304 ALR 204 



[3]  Attorney General (Cth) v Kevin (2003) 30 

Fam LR 1 at 19 per Nicholson CJ, Ellis and Brown JJ.  

[4]  NSW Register of Births, Deaths and 

Marriages v Norrie (2014) 250 CLR 490.  

[5]  Births Deaths and Marriages Registration 

Act 2003 (Qld). 

Superannuation Matters – But How Is It 

Relevant to Estate Planning? 

 

Wills & Estate  

Team 

 

So what happens to superannuation when 

you die?  

Generally speaking, superannuation is an 

asset that does not fall into your estate. 

This can have significant benefits and can 

be an essential aspect of your estate 

planning, especially for those who are in 

business or in financial distress. When you 

pass away, your estate then has to pay out 

all of your liabilities before any gifts can be 

made to beneficiaries.  

If those liabilities exceed your estate’s 

assets, then your estate will be insolvent – 

your creditors get paid in priority to your 

beneficiaries, who may be left with 

nothing. But superannuation does not fall 

into your estate. Instead, you can make a 

direction you’re your superannuation 

benefits be paid directly to certain family 

members (‘dependants’ as defined in 

superannuation legislation).  

In addition to this, most superannuation 

policies also incorporate a life insurance 

policy paid upon your passing. The life 

insurance component ranges widely, but 

oftentimes amounts to $100,000 or more. 

So why would this be relevant to you? 

Take the following example: Mr Smith dies 

and has personal loans and liabilities 

amounting to $500,000 but the value of 

his personal assets is only $300,000. 

Mr Smith’s estate is insolvent, and his 

entire estate will be paid to his creditors.  

There is nothing left over in Mr Smith’s 

estate for his wife and child. Outside of his 

estate, Mr Smith has some superannuation 

savings, which includes a life insurance 

policy with a combined total value of 

$300,000. Mr Smith can direct his 

superannuation to be paid directly to his 

family.  

This guarantees some financial security for 

Mr Smith’s family. Ideally, Mr Smith has 

up-to-date estate planning and has 

ensured that his superannuation is to be 

paid to his family through either a 

preferred beneficiary nomination or 

binding death benefit nomination to his 

superannuation fund. A preferred 

beneficiary nomination is a persuasive 

statement of Mr Smith’s intentions and 

payment directions for his superannuation 

death benefits, but it allows the 

superannuation fund to consider 

Mr Smith’s family circumstances at the 

date of his death.  

The superannuation fund has the 

discretion to vary the nomination, and 

may do so if Mr Smith’s family 

circumstances had changed since he made 

his preferred beneficiary nomination. For 



example, he may have become divorced or 

separated from his spouse, or additional 

children were born after he made the 

nomination. The superannuation fund can 

consider these changes and pay the 

superannuation death benefits 

appropriately between Mr Smith’s family. 

Alternatively, Mr Smith may elect to make 

a binding death benefit nomination. This 

removes any discretion from the 

superannuation fund – so long as Mr 

Smith’s binding death benefit nomination 

is valid, the superannuation fund must pay 

the superannuation death benefits exactly 

as nominated by Mr Smith. 

There are strict requirements for making a 

valid binding death benefit nomination. 

Firstly, you can only specify certain 

dependents as your beneficiaries. 

Additionally, you should review the 

nomination regularly, whenever there is 

change in your family. Separating from a 

spouse does not change your nomination, 

which may guarantee your superannuation 

being paid to an estranged partner if you 

were to pass away.  

Therefore, it is strongly recommended that 

you obtain professional advice before 

finalising a binding death benefit 

nomination. The example included here is 

a brief demonstration of the relative 

importance of holistic estate planning, that 

encompasses not only your will that deals 

with your estate, but superannuation and 

other matters that affect your loved ones 

after you have passed away. Incomplete 

estate planning can easily result in legal 

disputes following your passing, incurring 

unnecessary costs to your estate and 

loved ones.  

The costs of professional estate planning 

advice and a carefully constructed will are 

insignificant when compared to the costs 

to your estate if litigation ensues after 

your passing. 

Quinn & Scattini Lawyers have a dedicated 

and specialised Wills & Estates Team who 

are able to consider your circumstances 

and advise on all matters associated with 

your estate planning. If a dispute has 

arisen regarding the superannuation death 

benefits of a loved one, our team can also 

advise and assist in obtaining the best 

outcome for you.  

We have a proven record, including 

instances of claiming insurance death 

benefits on behalf of a beneficiary from a 

terminated superannuation interest. 

Recovering a Parent’s Share in a Disputed 

Property 

 

Commercial Litigation 

Team 

 

The last twenty years has seen a significant 

increase in the prices and value of 

residential real estate. Consequently, a 

situation sometimes arises whereby elderly 

parents have built up significant equity in 

their home, while their adult children are 

unable to purchase a house without a 

contribution of a significant deposit 

and/or having the loan guaranteed. 

In such circumstances, elderly parents 

sometimes agree to ‘downsize’ by selling 

up their home and contributing the 



proceeds towards the joint purchase of a 

property with an adult child in return for 

the promise of a place to live for life and 

care as they get older. An example of this 

is a “granny flat” arrangement. 

When the Joint Purchase Arrangement 

Goes Wrong 

While joint purchase arrangements are 

often entered into with the best of 

intentions, they can turn sour over time 

and be the subject of dispute. 

Risk factors for elderly parents to be 

financially abused increase where: 

 the agreement is not in writing; 

 the parent’s name is not recorded 

on the title of the property; 

 ongoing contributions by the 

parent are made in cash and/or are 

not recorded; 

 the parent hands over control of 

their bank account; or 

 the parent signs a power of 

attorney handing over complete 

control of their finances. 

The first time a parent discovers there is a 

problem may be when they are forced to 

vacate the property without any 

recognition of their equitable interest in 

the property.   

If you find yourself in this situation, you 

need to immediately obtain competent 

legal advice on how to protect and recover 

your interest in the property. 

Caveat 

Depending on your circumstances, Quinn 

& Scattini Lawyers may be able to lodge a 

caveat on the title of the property.   

The purpose of the caveat is to prevent 

any further dealing with the property until 

the dispute can be resolved. However, 

lodging a caveat has some risks which you 

need to be aware of. It may result in a very 

quick response from the registered owner 

of the property, particularly if the property 

is on the market for sale.   

For this reason, it is important that we 

discuss the matter with you carefully to 

discuss your options and to determine 

whether a caveat is an appropriate course 

of action. 

Recognising Your Interest in the 

Property 

Although you may not be recorded on the 

property’s title, the law may still recognise 

your interest in cases where there has 

been fraud, or where equitable rights arise 

from the acts of the registered owner.   

Equitable rights may arise where the legal 

title owner gained sole ownership of the 

property by taking unconscientious 

advantage of you, by unfairly pressuring or 

influencing you so that your decision was 

not independent and voluntarily made, or 

else if you were put in a position where 

you were unable to make a worthwhile 

judgement as to what was in your best 

interest. 

Other grounds may also be relevant, 

depending on your particular 

circumstances. 

Quinn & Scattini Lawyers Can Help You 

This is a complex area of law which 

requires that you act quickly to preserve 

your interests, or else risk losing them. If 

you find yourself in the situation where 



you think you are being taken advantage 

of, call Quinn & Scattini Lawyers.   

We are ready to step in quickly and to 

assist you to protect your interests and to 

recover your share. 

Preparing Sentences 

 

Criminal Law  

Team 

 

A great deal of work as a criminal defence 

lawyer is dedicated to representing client’s 

best interests on sentence proceedings 

following a plea of guilty.  Our role is to 

prepare and present the case to achieve 

the best possible outcome for each client. 

Fortunately justice is individualised in our 

legal system. The court is required as a 

matter of law to look at the circumstances 

of each case and tailor a penalty 

appropriate to those circumstances. A 

court must consider two broad factors in 

determining an appropriate sentence: 

 the seriousness of the particular 

example of the offence; and 

 the personal circumstances of the 

defendant. 

This is the first of a series of articles 

exploring the role of a lawyer in the 

sentence process. This article focuses on 

the second of the two factors. 

We genuinely believe there are very few 

inherently bad people. Life is never so 

black and white. Crime is often a function 

of personal circumstance at least to some 

degree. This is not the self-interested 

opinion of a defence lawyer. Long 

established law requires the courts to have 

regard to personal circumstances on 

sentence.  

The legislation that governs sentence 

proceedings in Queensland is the Penalties 

and Sentences Act 1992 (“the Act”).  

Section 9 of the Act outlines the matters a 

court ‘must’ have regard to in imposing 

sentence. Those matters include the extent 

to which a person ‘is to blame for the 

offence’, and ‘character, age and 

intellectual capacity’ and also the 

‘antecedents’ (another word for personal 

background) of a person.  

Further there are cases stretching back 

decades that establish the relevance of a 

variety of personal circumstances to 

sentence, for example the different ways 

mental illness might impact on sentence. 

A client’s personal circumstances are 

relevant in a variety of ways. The court will 

look back in time. Past history may provide 

a context for the offending conduct that 

warrants a more sympathetic approach.  

For example, traumatic childhood 

experience can explain entrenched drug 

addiction commencing at a vulnerable 

age. Those circumstances not only explain 

offending but also suggest a more lenient 

sentence favouring an emphasis on 

rehabilitation. Prior good history supports 

a finding an offence is uncharacteristic, 

there is a low risk of re-offending and 

good prospects of rehabilitation. 

A person’s circumstances at the time of an 

offence are relevant to assessing their 

moral culpability, the extent to which they 

are to blame and should therefore be 



punished. A clear example is an offence 

committed in the course of a psychotic 

episode. There is well established legal 

authority for the proposition such a 

person should not face the full force of the 

law. Another example is an offence of out 

of character violence committed in a 

period of emotional turmoil but unlikely to 

be repeated. 

The law also requires the court to look 

forward in time and make predictions 

about future behaviour when determining 

sentence. The court assesses the risk of re-

offending and the prospects of 

rehabilitation.  

These predictions are again based on an 

examination of personal circumstances. 

Seeking assistance to address a personal 

issue, like a gambling addiction or alcohol 

abuse that contributed to an offence 

weighs in favour of a positive finding and 

a less severe penalty. Something as simple 

as evidence of better family and social 

support, more stable living arrangements 

or employment can be of valuable 

assistance. 

Finally personal circumstances affect the 

impact of a penalty imposed by the court. 

Because justice is individualised the court 

must be mindful of the impact of a penalty 

on the individual.  

A $500 fine is in reality a very different 

penalty for a professional employed 

fulltime as opposed to a single mother 

relying on social security payments. 

Likewise the same period of licence 

disqualification will be a much more 

severe penalty for a professional driver 

than an office worker. For some people, 

suffering significant physical or mental 

illness, a period of custody is a much more 

onerous penalty. 

One of the things we enjoy most about 

our work is engaging with clients and 

working together to present their 

circumstances to the court to achieve the 

best result possible.  This is a process in 

stages. The first is to speak at length with 

the client to explore and understand their 

personal history, both their past and their 

circumstances at the time they found 

themselves on the wrong side of the law. 

We strive to get that information as early 

as possible for a number of reasons. The 

first is to allow time to collect evidence to 

support the case we want to present to 

the court. That evidence can take the form 

of medical records, character references, 

or financial records. Whilst it is possible to 

simply make submissions from the bar 

table our aim is to influence the result as 

much as possible. Our goal in arguing a 

sentence is to ensure the court does more 

than simply accept our client’s personal 

circumstances. Our preparation and 

arguments are designed to ensure the 

court is influenced by those matters.   

A court is far more likely to be influenced, 

to feel sympathy, when confronted with 

hard, ideally overwhelming evidence. In all 

aspects of the law, evidence is the 

foundation on which arguments are built. 

The second reason for taking instructions 

early is to allow time for us to work with 

our client to identify what we can do to 

improve their situation on sentence. It is 

one thing to identify a personal issue that 

contributed to an offence. That is only half 

the story. The court expects and will be far 

more sympathetic to those circumstances 



where there is evidence of meaningful 

steps to resolve any issue. 

In truth, our clients are usually in a much 

better position to improve the outcome of 

their sentence proceeding. We can present 

arguments in an articulate and persuasive 

fashion but ultimately we rely on our 

clients to provide the substance, the 

ammunition, for our arguments to the 

court.   

The most rewarding part of our job is 

sitting down with our clients and 

formulating a plan to improve their 

position on sentence. The rewards come in 

different guises. From a professional 

perspective it is about taking the best 

tactical approach. Much more so, from 

both a professional and personal 

perspective, it is about helping our clients. 

That is after all our job description. It is a 

fortunate coincidence that every step our 

clients take to improve their situation in 

court inevitably represents a positive step 

in their lives generally. 

It is never possible to guarantee an 

outcome in a criminal case.  It is the court 

that finally decides the result.  There is 

however a guarantee we can give every 

client.   

“The court will impose a more favourable 

sentence when we work through this 

approach to prepare their case together.” 

 

Why You Shouldn’t Let Your Tenants 

Overstay the Lease 

 

Business & Property 

Team 

 

 

Background 

Stamp duty (or transfer duty) is a tax 

payable to the Office of State Revenue 

(OSR) when a person acquires or 

purchases property such as land, house or 

rights to land. Chapter 2, Part 9 of the 

Duties Act 2001 (Act) provides concessions 

for stamp duty if a buyer meets certain 

criteria. 

Stamp Duty Concessions 

A buyer who buys a property to live in as 

his/her principal place of residence is 

eligible to apply for concession on the 

stamp duty. In some circumstance, such as 

a first time buyer, the concession may 

result in nil stamp duty assessment if the 

purchase price is less than $500,000. 

To be eligible, the buyer must meet 

certain criteria such as: 

 the buyer must be an individual; 

 the buyer must occupy the 

property as his/her home within 

1 year from the transfer date; or 

 the buyer must not dispose of the 

land. 

The word ‘dispose’ above can mean a 

number of things, and it includes 

transferring (or selling), leasing/renting or 



granting exclusive possession of all or part 

of the land to another person. 

Property Occupied by Tenants? 

It is not uncommon for home buyers to 

purchase property with existing tenant/s in 

the property. In this scenario buyers must 

be careful with their dealings with the 

tenancy so as not to lose their eligibility 

for the duty concession. 

Exceptions to the Rule 

There are several exceptions whereby it 

will not be regarded as a disposal. One of 

the exceptions relates the tenant’s 

occupancy of the property after 

settlement. 

A buyer is not regarded as having 

disposed of the property if: 

 the existing tenant occupies the 

property after settlement date but 

vacates at the end of the term of 

the current lease or within 6 

months, whichever happens first; 

or 

 the seller remains in the property 

and occupies it after settlement 

date but vacate within 6 months 

after settlement date. 

For exception one above to apply, the 

lease arrangement must have been in 

place before the settlement date. The 

buyer must not enter into a new lease with 

the tenant or with another person. The 

buyer is not allowed to renew or extend 

the existing lease. If the end date for the 

current tenancy agreement is longer than 

6 months after settlement date, the buyer 

must make appropriate arrangement 

(including serving notices to vacate)to 

ensure the tenant vacates the property 

within six months. 

Failure to adhere to this requirement will 

result in the buyer being deemed as 

having disposed of the property, and 

losing the eligibility for the duty 

concession. The property acquired will be 

regarded as an investment property and 

the OSR may demand payment of stamp 

duty assessed based on investment rate 

plus any unpaid tax interest (UTI) from the 

date the duty was deemed due. 

Whilst a failure to meet the criteria is not 

an offence, failure to notify the OSR of the 

change of the circumstance and to have a 

reassessment done is an offence and the 

maximum penalty is $11,000. 

Case Example  

We have seen a scenario whereby a home 

buyer failed to remove the tenant from the 

house for a period of 2 weeks after the six 

months period has expired. 3 years later 

the OSR did a random audit and found the 

owner to have failed to comply with the 

requirements. The owner had to pay back 

not only the concession received (which 

the owner would have avoided had the 

tenants vacated just 2 weeks prior) but 

also UTI accrued for the last of 3 years 

until the duty was fully repaid. 

Some buyers make the wrong assumption 

that as long as the tenants vacate at the 

end of the current lease term regardless of 

the end date, they can get avoid stamp 

duty. This obviously isn’t the case. 

If in doubt, buyers are encouraged to seek 

legal advice. 
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